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SUMMARY

The State University of New York ("SUNY") urges the Commission to reverse the
Policy and Rules Division decision not to modifv WFENP’s license to specify operation on a
newly allotted FM Channel sought by SUNY  The staff refused to modify the SUNY license
based solely on its mistaken interpretation that a reserved band license may not be modified
to a nonreserved band channel, unless the channel 1s first reserved for noncommercial use.

The staff misapplied Section 1 420(g} of the Rules The plain language of the rule
provides for the license modification requested by SUNY  The staff’s introduction of a
reserved/nonreserved "glos<” to the rule was plain error  Moreover, the staff’s application
of the rule conflicts with the goal of the Commission in adopting Section 1.420(g), which
was to encourage facility upgrades. SUNY s ficense modification would result in the
upgrade of two stations currently locked in an unsuitable time-share arrangement.

The staff misapplied its own precedent Shortly after adoption of Section 1.420(g).
the staff allowed a noncommercial station to move from a reserved channel to a nonreserved
channel without reservation of the new allotment That case cannot be distinguished from
SUNY’s case on the issue of the operation of Section 1 420(g).

The staff also erred bv interpreting its regulations and policies to nullify the effective
intent of the rule and bv 1gnoring the public interest benefits of the SUNY license

modification proposal. Finally, the staff committed prejudicial procedural error in the
rulemaking by failing to alert SUNY and the public that the proposal could not be

accomplished if the new channel was not reserved for noncommercial educational use.



Commission rules and precedent compe! grant of SUNY’s requested modification of

WFNP’s license to Channel 273A. The staff decision therefore must be reversed and the

staff directed to modify SUNY's license for Station WFNP to operate on Channel 273 A.
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C.
In the Matter of:
Amendment of Section 73.202(b) 1 MM Docket No. 93-17
Table of Allotments, FM Broadcast : RM-8170

Stations (Rosendale, New York)

To: The Commission

APPLICATION FOR REVIEW

State University of New York (“SUNY™. hv its counsel, applies for Commission review
of the Memorandum Opinion und Order ("MO&Q") issued by the Policy and Rules Division.
Mass Media Bureau. denving reconsideration of the Report and Order ("R&Q™) of the
Allocations Branch in MM Docket No_ 93-17 ! [n the R&O, the staff declined to apply Section
1.420(g) of the Rules to modifv the license of SUNY "< station WEFNP. Rosendale, New York to
specify operation on a newlv allotted FM Channel that had been sought by SUNY to permit
WEFNP to operate as a full-time station. The staft decision should be reversed because the statt
adopted an unwarranted. atter-the-fact interpretation ot Section 1 420(g) that is inconsistent with
the plain language of the regulation and with precedent. The staff action deprives SUNY and the

public of the very advantages envisioned by the Commission i adopting the rule. SUNY seeks

1 Report and Order in MM Docket No. 93-17, 10 FCC Red 11471 (1995) ("R&Q”).
recon. denied, DA 96-376 (March 28, 1996) ("MO&Q"). Copies of the staff decisions are
appended in Attachment A. Public Notice of the MO&O was issued on March 28. 1996.
Accordingly. this Application for Review 1s timely filed




review and reversal of the staff decision; the staft should be directed to modify SUNY s license
for WFNP to specify operation on Channel 273 A
Introduction

SUNY’s noncommercial educational station WENP at Rosendale currently shares FM
Channel 204 with noncommercial educational Station WRHV. Poughkeepsie, New York.
licensed to WMHT Educational Telecommunications. The share time arrangement arose out »f a
settlement of a comparative hearing proceeding between the parties. Although SUNY and
WRHYV have cooperated in sharing the frequencv. thev have experienced the inevitable
consequences of such an arrangement -- listener confusion over varying formats and the inability
of either party to maximize its service to the public. ("onsequently, SUNY investigated options
to permit both parties to operate full-time stations. Due to congestion in the reserved FM band
and potential Channel 6 interference. SUNY chose to move its operation into the nonreserved
band.

SUNY’s Petition for Rulemaking sought the allocation of Channels 273 A and 255A at
Rosendale and, pursuant to the unambiguous language ot Section 1.420(g) of the Rules. the
modification of the WFNP license to specify operation on Channel 273 A, which of the two
frequencies best fit SUNY s needs. The staff proposed the allotment of Channel 273 A at

Rosendale and the requested modification of SUNY < ficense. Notice of Proposed Rule Making,

DA93-99 (released Februarv 17, 1993) ("NPRM"1 The statf noted that WENP is a
noncommercial educational station and that SUNY had not requested that Channel 273A be
reserved for noncommercial use. It therefore requested SUNY to clarify whether it wanted the

channel reserved and instructed SUNY as to the showing such a reservation would require.



Significantly. the staff did not state or implv in any way that. if SUNY chose to have the

allocation nonreserved, the staff believed itself incapable of modifying the WFNP license as

SUNY requested and the staff proposed.

In its Comments, SUNY clarified that it requested Channel 273 A to be allotted as a
nonreserved channel. However. SUNY also stated that it would operate the station
noncommercially, which. of course, is completely permissible. Several other parties filed
counterproposals for the use of Channel 273A  However. in the R&O, the staff determined that
none of these efforts were acceptable for consideration Thus. the stage was set for the routine
grant of SUNY’s allocation/modification proposal. as there were (1) no other timely filed
expressions of interest and (2) even if there had been such an expression of interest, there was an
additional frequency (Channel 255A) that was also available. See Section 1.420(g)(1) and (2.

To SUNY's shock and dismay. it won the battle but fost the war. Inexplicably. the R&O
allotted Channel 273 A as requested, but determined that the WFNP license could not be
modified based entirely on the staff's view. previouslv unshared with SUNY and the public. that
a noncommercial station mav not take advantage of Section 1 420(g) unless the new allotment is
reserved for noncommercial use. SUNY sought reconsideration of the R&QO because the staft's
action conflicts with Section 1 420(g), with the public interest goals underlying the rule, and
with precedent. On reconsideration, the staff continued to adhere to its earlier view and refused
to modify WFNP's license

Review and reversal ot the staff decision are necessary because the decision is directly at
odds with the clear language of Section 1.420(g}. which has no reserved/unreserved “gloss.” It

is fundamentally at odds with the public interest goals that formed the basis of the Commission’s
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adoption of the rule. It is squarely inconsistent with precedent It will likely deprive SUNY and
the public of the benefits that motivated SUNY to initiate and prosecute this proceeding at
considerable expense and. at best. result in substantial delay in effectuating any new service on
the frequency. Any one of these factors is a sufficient legal basis for review of the staff's action.
Taken together, they form a compelling case.

Question Presented For Review

Did the staff err in concluding that the FM station license modification procedures of
Section 1.420(g) of the Rules cannot be applied where a noncommercial licensee seeks a
nonreserved channel allotment. notwithstanding the licensee's intention to continue to operate on
a noncommercial basis?

Argument

I. The Staff's Refusal to Modify SUNY'S License
Conflicts With Commission Regulation

The language of Section 1.420(g) should have governed the staff's decision. That
language is clear and unambiguous. It permits “an FM station™ to initiate the process and makes
no distinction whatever between noncommercial and commercial stations, or between reserved
and nonreserved allotments. When 1t adopted the rule in 1984, the Commission can be presumed
to have understood these distinctions and, had it desired to do so. it could have made them part
of the rule. It did not do so

The staff has no authority to add a new substantive “gloss™ to the rule. It has to follow
the rule as written. This is a fundamental principle of administrative law that the Commission

has upheld again just days ago See Bascomb Memorial Broadcasting Foundation. FCC 96-143

(released April 17.1996) at 9 8-9 (the terms of a rule that 1s clear and unequivocal on its face is



conclusive. especially where adhering to its plain meaning does not produce a result obviously in
violation of the intent of the rule; moreover the Commission is obviously aware of distinctions in

terms when clear and unequivocal rules are adopted).-

11. The Staff's Decision Conflicts With the
Goals of the Commission in Adopting the Rule

In the Report and Order in MM Docket No 83-1148, FCC 84-358 (released July 26.

1984), the Commission adopted Section 1.420(g) in order to ““continue its policy of encouraging
broadcast licensees to upgrade their facilities.™ [d. at 4 The FCC believed that “"FM and
television station licensees should be encouraged to upgrade their facilities in order to improve
service to their audiences.” 1d. at §6. and that the rule it adopted reflected sound administrative
policy. SUNYs proposal comports with the intent of Section 1.420(g): it would result in
upgraded facilities and improvement in service to WI'NP's audience. Indeed. this case furthers
the Commission’s goals more than most--it would result in the upgrade and improvement of
service at two stations (both WFNP and WRHYV  which now share time. would become full-time

stations).

In the R&O. at 2. the Staff suggested that. in the 1984 Report and Order. the
Commission stated that ““the procedure [of Section | 420(g)| does not apply to stations seeking to

switch from a noncommercial band channel to one within the commercial band. finding the issue

¥ See also United States v. Larionoff, 431 U.S 864, 872 (1977) (administrative agency's
interpretation of its own regulations is not controlling where inconsistent with the language and
purposes of the regulation); Capital Network System, Inc. v. F.C.C., 28 F.3d 201 (D.C. Cir.
1994) (administrative interpretation is not controlling if inconsistent with the regulation) (citing
United States v. Larionoff. 431 U.S. at 872); see also Martin v. Occupational Safety & Health
Review Comm'n, 499 U.S. 144 (1991) (no deference 1s warranted to an agency's interpretation
where interpretation is inconsistent with the wording of the regulation).
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to be outside the scope of the proceeding.” This view was repeated without further explanation,
and no reasoned analysis. in the MO&O, at 6 With all due respect to the staff's reading of the

1984 Report and Order, the document “states™ no such thing concerning the rule’s applicability.

Buried in 412 of that decision 1s an off-hand reference--clearly dictum--to an unarticulated and
now-unknown “suggestion” of a now-defunct law firm concerning a switch from a reserved
channel to a commercial channel. which “suggestion™ was deemed outside the scope of the
proceeding. There is no wav at this time to know what that “suggestion” was, whether it applied
only to a particular adjudicative situation for which some special advantage was sought in the
rulemaking. or whether it urged some unusual twist that departed from what the Commission
generally sought to accomplish.

What is clear is that the rule the Commission adopted, despite that reference, did not limit
its application to commercial stations moving from one nonreserved channel to another. If it had
adopted such a limit as now suggested by the staft. even proceedings involving the move from a
reserved Ed-FM channel (FM Channels 201-220) to a reserved channel in the FM Channel 22 1-
300 band. with appropriate (‘hannel 6 interference or foreign allotment preclusion showings.
would be prohibited. contrarv 1o the staff's own current position and consistent practice. To

suggest that the Commission's dictum in the 1984 Report and Order controls any of these

situations. especially in view of the fact that the staft has in fact previously applied the rule to
the contrary in a situation analogous to SUNY's (see below). 1s clear error.

III. The Staff's Refusal to Modify SUNY's License
Conflicts with Precedent

In 43 of the R&O. the staff concedes that the Policv and Rules Division in EM Broadcast

Station in Sioux Falls. SD. 51 Fed. Reg. 4169 (Februarv 3 1986). did exactly what SUNY urges
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it to do here--it applied Section 1.420(g), a little more than a vear after its adoption, to a
noncommercial station seeking to move from a reserved channel to a nonreserved channel
without seeking a reservation for the new allotment

The Staff tries to explain how the Sioux Falls case differs from Rosendale, first

suggesting that it was trying to correct an “error” in earlier proceedings. See, 93 of R&O; 8 of
MO&O. SUNY submits that the significance of the correction of an earlier "error” merely went
to the issue of regulatory fairness (not unlike the similar issue here; see n.4 below). not to any
limitation on the applicabilitv of Section 1.420(g) - T'he Notice of Proposed Rulemaking and the

Report and Order in the Sioux Falls case provided the staft with a straightforward opportunity to

clarify the applicability of Section 1.420(g). Yet. Sioux Falls did not state anywhere that, absent
that earlier mistake. the allotment/modification could not have taken place. The staff also did
not state that it was waiving or bending Section | 420(g) in any respect, or that the decision
should not be relied on in the tuture by noncommercial stations seeking to invoke Section
1.420(g).

Indeed. what’s remarkable about Sioux Falls 1s that the staff seemed entirely
unconcerned by the petitioner’s candid explanation that. while its present plans did not
contemplate the provision of any service other than noncommercial educational programming. it
wanted the option. should circumstances change. of being able to change to commercial service

if by so doing “some advantage might accrue to the [petitioner| ™ Id. at 13. If. as the staff now

¥ To find otherwise would allow the Commission to ignore precedent established by

actions correcting staff error -- a result at odds with basic concepts of administrative law. See
Petroleum Communications, Inc. v. F.C.C.. 22 F 3d 1164 1172 (D.C Cir. 1988) (an agency
must treat similarly situated parties similarly)
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asserts, it intended its decision to be a narrowly-prescribed cure for a noncommercial station that
had been mistakenly deprived of a useful reserved frequency. it would have been expected to
limit the station’s future service to noncommercial programming. Instead, the staff simply
applied the rule as written. Ciiven the public interest henefits of SUNY’s proposal. the same
result must hold ¥

Second. in comparing the situations. the staff tailed to acknowledge the upgrade of
SUNY's sharetime partner station WRHYV to full time status at the existing site of WEFNP (the
stations now share transmission facilities). Thus. even if WFNP were to become a commercial
station. there would still be the same level of noncommercial service to WFNP's entire service
area. Instead, the staff attempts to contrast the "abundance" of noncommercial educational
service in Sioux Falls with the lesser level of such service in Rosendale. This is an inappropriate
comparison between a major metropolitan area and a very small suburban community in a

metropolitan area with ample noncommercial service © In addition. the level of noncommercial

¥ Even assuming that the Sioux Falls decision was based on staff error, the FCC staft’
could be deemed to have erred just as much in the instant case by proposing to allot Channel
273 A and modify SUNY's license without informing that the proponent. SUNY (or the general
public) in the NPRM that a reserved band station cannot modify its license to a commercial
channel despite the clear tanguage of the Rule

¥ Sioux Falls is the largest city in the State of South Dakota with a 1990 census
population of 100,814 persons and an MSA ot 154,300 persons. Sioux Falls has at least 19
broadcast stations (3 TV and 16 radio) licensed to that community. Rosendale is a Census
Designated Place (CDP) in Ulster County, New York with a 1990 census population of 1,284
persons. At present, SUNY's station WFNP is the only broadcast station, commercial or
noncommercial, licensed to Rosendale and operates only part-time. Moreover. the overall level
of noncommercial service to Rosendale, New York 1s comparable to that in Sioux Falls, which 1s
apparent from the record in this proceeding. Attachment 2 contains a "white area" mapping
study from Sacred Heart University's counterproposal to the NPRM in this proceeding. This
map demonstrates that Rosendale receives a signal from at least three other noncommercial
stations. WAMK(FM). Kingston. New York: WHVP(FM). Hudson. New York: and WVKR-FM,
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service originating in Sioux Falls or Rosendale is whollv irrelevant to the public interest
justifications for modifying SUNY's license for Station WFNP  To suggest otherwise would
consistently result in allowing applicants serving large cities with ample service to modify
licenses to upgrade service while preventing applicants in small communities with lesser service
from much more necessary service upgrades. There is nothing in Section 1.420(g) that suggests
any such distinction. The rule applies.

Finally. the staff attempts to distinguish the Sioux Falls case based on inadequate public
notice. The staft suggests that. in Sioux Falls. the NPRM requested comment on reserving the
channel for noncommercial educational use. while in Rosendale. the NPRM did not disclose that
Station WFNP could be modified to a nonreserved allotment. This is nonsense. The NPRM for
Channel 273 A at Rosendale clearly gave commenters notice that WENP might be modified tc: a
nonreserved allotment.

In sum, there is no reasoned basis for distinguishing the instant case from Sioux Falls.
The statf should have followed prior precedent and modified SUNY's license for Station WENP

to Channel 273A 2

Poughkeepsie, New York. obviously in addition to the part-time service from WRHV(FM),
Poughkeepsie, New York (which would be upgraded to full time service by virtue of the WFNP
license modification).

& The NPRM stated: "It is requested that petitioner clarify whether it seeks to have
Channel 273 A allotted as a reserved or nonreserved channel. If it does wish to have Channel
273 A reserved for noncommercial use, petitioner 1s requested to provide an appropriate showing
that the reserved portion of the band is unavailable due to the proximity of a TV Channel 6
station and/or use of the channels by Canadian stations "

I In the R&O, the staff indicated that it could not "modify Station WFNP's license from
a commercial to a noncommercial channel without the commercial channel's reservation for such
use," citing Siloam Springs, Arkansas, 2 FCC Rcd 7485 (1987), affd 4 FCC Red 4920 (Pol. &
Rules Div. 1989) and Bulls Gap, Tennessee. MM Docket 94-117. released September 22, 1995

LG



IV. The Staff Erred in Interpreting Its Regulation to Nullify Its Effective Intent and in
Ignoring the Public Interest Benefits of the SUNY License Modification

The staff rejected SUINY's argument that modifving the license for Station WFNP would
comport with the intent of Section 1.420(g) and benetit the public interest, stating that the license
modification would remove the "only allotment reserved for noncommercial educational use at
Rosendale " On its face. this 1s an incorrect statement_ as there is no reserved allotment at
Rosendale now, only a licensed. part-time station (WFNP) In the instant situation. however. the
staff's action thwarts the effective intent of the rule by precluding upgrades of two
noncommercial stations providing service to the area. including Rosendale, thus, limiting the
provision of additional local noncommercial service to the community.¥ SUNY's license
modification would resolve an unsatisfactory noncommercial time-sharing arrangement by

giving each licensee its own tull-time channel. Both time-sharing licensees endorsed this

(DA 95-1981). Neither Siloam Springs nor Bulls Gap stands for that proposition and neither
applies here. Bulls Gap dealt with the merits of a counterproposal to reserve a commercial
channel for noncommercial use, not a modification of a license to a nonreserved band channel.
Siloam Springs concerned the elimination (without replacement) ot a reserved channel in a
community presumably without other noncommercial radio service. In this case. there is no
reserved channel elimination. Part-time station WRHV would continue to operate (on an
upgraded fulltime basis) on reserved Channel 204 Moreover, Rosendale receives ample
noncommercial service, as shown p. 8 supra and on Attachment 2. To the extent that Bulls Gap
and Siloam Springs are intended to stand for the proposition that the commercial band may not
be used by stations choosing to operate noncommercially without a "reservation”, the decisions
are clearly erroneous and contravene Section 1.420(g)

¥ Indeed. while the C ommission has plenary authority under Section 307(b) of the
Communications Act to distribute licenses to "make a fair, efficient, and equitable distribution of
radio service to communities.’ the Commission must also acknowledge the Congressional
mandate to "complement, assist and support a national policy that will most effectively mak.
public telecommunications services available to all citizens of the United States," 47 U.S.C
Section 396(b)(7) (1996), and to "ensure that all citizens of the United States have access to
public telecommunications services through all appropriate available telecommunications
distribution technologies." 47 U.S.C Section 396(h)y 9 {1996)
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approach. Constrained bv its time-share arrangement. SUNY currently provides only part-time
(20% of a calendar year) noncommercial educational service to Rosendale. Congestion in the
reserved band precludes use of another reserved band allotment to accomplish the divorce of the
in Rosendale is through use of the requested allotment

Yet, ample Commission precedent. as noted by the staff in NPRM (see n.7, supra).
demonstrates that a commercial channel will not be reserved absent a potential Channel 6
interference problem or preclusion by foreign allotments. Rather than undertake that
engineering burden. and in the absence of any statement in the NPRM or Section 1.420(g) tha
suggested SUNY had to request a reservation to obtain a license modification, SUNY chose to
use an unreserved commercial allotment for noncommercial educational purposes. * In full
accordance with Section 1 420(g) and prior Commission precedent, SUNY sought to do this by
modifying its license to a new frequency. Whether the channel is actually "reserved” for
noncommercial educational use is--or should be--immaterial ¥ The staff's rejection of SUNY's
approach disserves the FC(™'s goals by preserving a part-time local noncommercial educational
service at the expense of a full-time local noncommercial educational service, albeit on a

nonreserved channel.

2 The Commission may take official note that many AM radio licensees, as well as FM
radio licensees on commercial channels, operate their stations on a noncommercial educational
basis (upon an appropriate showing of legal qualification to do so) with the full blessing of the
FCC staft, despite lack of any "reserved band" obligation to do so.

L If the Commission would modify SUNY's license for Station WENP(FM) to Channel
273A, SUNY would accept a condition on its license restricting the station's use to
noncommercial educational purposes, therebyv resolving the staff's concern about removing the
only local noncommercial educational service



Ironically and illogicallv. the FCC staft would permit SUUNY to convert WENP to a
commercial station by either "building" or "buving."” hv obtaining the construction permit to
build a new station on Channel 273A at Rosendale. or by purchasing the station from an eventual
commercial operator on Channel 273 A at Rosendale. and then abandoning its noncommercial
frequency to WRHV. all without any of the concerns that have caused it to balk here. But the
staff will not permit SUNY to modify its license to a nonreserved allotment -- a simple
procedure available to everv licensee operating on a nonreserved allotment. Even more
ironically. under the staff's approach. if SUNY were alreadv operating on an nonreserved
channel (even on a noncommercial educational hasisi. SUNY would be permitted to modify its
license using Section 1.420(g)

SUNY showed that (Channel 255A could have been added to Rosendale to satisfy
commercial interests which did not materialize in the rulemaking but. to no great surprise.
showed up in droves when the staff opened the 273A window.Y Unfortunately, requiring SUNY
to prosecute its application for Channel 273 A against these commercial applicants will
substantially delay. it not deny these benefits. Fven «f SUINY eventually prevails in a hearing.
after the Commission adopts new comparative criterta. that victory will be a long time coming
and will be at great expense to SUNY | the other applicants and to the Commission. Moreover.
given the likely comparative commercial criteria that will eventually apply to the channel.

SUNY s prospects as a noncommercial applicant will not be good. The result will be that. when

1 Based on SUNY's review of FCC records. there are 10 applicants for Channel 273A,
including 7 commercial and 2 noncommercial applicants (not including SUNY's application) for
Channel 273A. These applicants could. without prejudice. prosecute their applications on
Channel 255A.

[



all is said and done, after initiating the rulemaking and prosecuting its case, SUNY. WMHT and
the public will be deprived of the advantages that justified the allotment in the first place.

V. The Staff Committed Prejudicial Procedural Error

This application for review rests on simple notions of fair play and the rule of law as
written. In the NPRM. the staft noted that SUNY had not sought to have Channel 273 A reserved
and went to great lengths to explain what SUNY would have to show if it wanted a reserved
allotment. Despite all that. the staff never explained to SUNY or the general public that, absent a
choice to have the allotment reserved, it interpreted Section 1.420(g) as precluding the very
result SUNY sought and. not coincidentally. the statt proposed in the NPRM. Perhaps this was
an oversight -- a “mistake” on the part of the staft (compare Sioux Falls). Or perhaps the staff’
changed its position on the issue between the 1ssuance of the NPRM and the R&O. Under either
of these scenarios, the result is not only unlawful but manifestly unfair and unjust. and should be
corrected by modifving SUNY's license to Channel 273A ¥

Conclusion

For all these reasons. the Commission should review and reverse its staff's decision in the

R&O. It should modify SUNY’s license for WENP to specify operation on the newly allotted

channel.

£ As noted above, this result would not prejudice the other applicants for Channel
273A. These other applicants submitted their applications despite notice that SUNY sought stay
of the window and intended to seek reconsideration. They can also be accommodated on
Channel 255A. which SUNY showed to be available for use at Rosendale.

15



Respecttully submitted.
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Federal Communications Commission

DA 95-2129

530359

Before the
Federal Communications Commission
Washington, D.C'. 20554

MM Docket No. 9317
In the Matter of

Amendmert of Section 73 202(h) RM-%.71
lable of Allotments.

FM Broadcast Stations.

{Rosendale. New Yark}

Neither of the counterproposals i~ acceptable for consider
ation in this proceeding. Natole requests that Channel 255A be
allotted to West Hurley, New York. as s first local aurai
service, instead of 10 Rosendale. Natole failed to serve a copy of
s pleading on the petitioner as required hy 1.42(Ka) of the
Commission’s Rules. However, in light of our action herein. we
will consider Natole's request as a new perition for rule making
and 15sue a separate Notice of Proposed Rule Making.

RSB is the permittee of Station WQQO ('hannel 277A. Sharon
Connecticut and SHU is the licensee of noncommercial educa
sional FM Station WSHU. Fairfield, Connecticut. They reques:
that Station WQQQ's construction permi* he modified to spec:
fy Channel 273A and that its commun:tv v license be changed
from Sharon to Washington, New York In addition. they re
quest that Channel 277A remain allotted t¢ Sharon but that
be reserved for noncommercial educationai use SHU states .t
mtention to apply for Channel 277~ 41 Sharon. This counter
proposal 15 not acceptable for consideration since Sectio
1.420(1) only permits the modification o° 1 station’s authorza
ton to specify a2 new communuyv of license where the new
allotment s mutually exclusive with  the licensees
permitiee’s present assignment. Here. RSB seeks modification
2 non-adjacent channel and thus there s n¢ mutual exclusinee
in 1ts reply comments, RSB/SHU .argues hat uts counterpn
posal should have been accepted since 'he proposed channg
allotments comply with the Commission s spacing requiremer!
They contend that even if non-techinical problems exist whic:
ultimately would lead to the demwal of -he counterproposa
these problems are not a bar o the acceptance »f the cournte!
proposal. RSB also claims that the lummission shouid nav
accepted 115 counterproposal and sought comment on the aiio
ment of Channei 273A to Sharon 2nd rhe modification of St
rdon  WQOQ's  construcuon  perm:t  accordingly  RSH
acknowledges that the proposed allotmen: of Channel 273A
Sharon was not explicitly stated n the counterproposal bi
argues that 1t was implicit tn 1ts oreposai It now specifical
states that i1 wants 10 be modified ‘o Charnet 2734 even f
station must remain a Sharon facilisy

We disagree with SHU/RSB. Counterproposals must be techr:
cally and procedurally correct when filed and may not »e
amended at a later date. See Arlingion, Tevas, et al.. 3 FCC Red
4281 (1993), Hondo, Texas, vt al.. -~ FC{ Red 7610 ¢1992), Flora

Mississippt. et al.. 7 FCC Red 5477 11992) Contrary o

SHU/RSB’s apparent belief, the faiiure 1o state specifically their
alternate proposal to allot Channe: 273A 10 Sharon and mod:if
Station WOQOQQ's construction permi accordingly renders ‘he
counterproposal hoth technicaily ang procedurally defectr e

REPORT AND ORDER
{Proceeding Terminated)

sdopted: October 3, 1995: Released: October 20, 1995

“he Thet Nilovations Branch

‘Mt ine request of the State University of New York
"petmioner™). licensee of noncommercial educational Sta-
iwn WEFNP. Channel 204A. Rosendale. New York. the
~ommission  has betore it the Nowce of Proposed Rule
Vaking, » FCC Red 947 (1993). proposing the allotment of
Thaunel 173A to Rosendale and the modification of Sta-
o WENP's license o specify the alternate Class A chan-
1e: Comments were filed by the petitioner and
sounterproposals  were  filed by Raymond A Natole
"~Natole") and joimnuy by Sacred Heart University, Inc. and
Radic South Burlingron ("SHU/RSB").' Reply comments
were filed hv rhe petitioner, WMHT Educational Tele-
commurications ("WMHT"). SHU/RSB” and Bambi Broad-
casting fac "Bamm”i ©* For rhe reason discussed helow

Furiner we find that SHU/RSB has not shown any reason why
‘he ¢ vmmission should have. on 11s own motion, proposed the
aftotment of Channel 273A to Sharon and the modification of
Station WQQO's license accordingly. RSB, in its reply com-
ments, states that rhe change of channel is necessary 1o allow it
o operate with 6 kW of power. However, the counterproposal
clearly states that Channel 277A. which 1s Station WQQQ's
presently authorized channel. can be operated with 6 kW at the
site. vf an existing tower and provide all of Sharon with the
cequited T dBu city-grade service. If the sole purpose of the
counterproposal were 1o provide Sharon with its first local
aoncommercial educational service., then it would nhave been
1ecessary to submit a proposal requesting only the aliotment of
¢ hannel 273A to Sharon and no mention of Channei 277A, at
a:ther Sharon or Washington, wouid have been necessary.
[herefore, we do not agree that the allotment of Channel 273A
v sharon and the modification of Station WQQQ' construc-
sion permit to specify the alternate Class A channel to be either
mplcit s oor 1 fogical outgrowth of RSB/SHU’s ¢ounterpro-
posa:. Purther. even f we were 10 agree that the aflotment of
I"rannel 273A 10 Sharon were properly before the Commission.
we note that RSB/SHU has failed o include a technical showing
‘nit tne channel can be allotted .r compliance witt the Com-
ression’s minimum distance separation requiremernts or, at i
qinomum, o provide proposed coordinates for such an aliot-
nent. herefore. the counterpraposal fails o meet the require-
nent that 2  pettioner provide a  technicai  showing
demonstrating compliance with the Commission’s rules. See¢
Crovincetown, Massachusetts, ¢t al.. 8 FCC Red '9 (1993), Big
spring, Texas, et al.. 7 FCC Red 4834 (1992)

SHU/RSB's replv comments refate to the acceptability and
sublic nterest benefits of 1ty counterproposal. As stated in
rotaote | supra. the counterproposal 1s not acceptable for
sonsideration ana thus the potential public interest benefits
aeed not be discussed.

Bambi's reply comments consist of an expression 0Of interest
roapplying for Channel 273A, f allotted 10 Washingon. This
pleading s mont ¢ light of the dismissai of SHU/RSB's coun-
rerproposal.

After the record closed the following unauthorized pleadings
wvere recewved: "Motion for Leave to File Supplemental Repiy
~omments” and “Supplemental Reply Comments” filed hy
SHU'RSB, “Petition for Leave to File Natole's Comments on
sUNY Response 1 SHU/RSB Supplemental Reply Comments”
filed hy Natole; "Response 10 SHU/RSB Supplemental Repiy
Comments” filed by SUNY: and "Motion for Leave to Respond

Natole s Comments an SUNY Response to SHU/RSB Sup-
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we will not modify the noncommercial educational license
of station WENP 1o operate on Chanre! 1732 as a com
mercial Station Instead. we will aliot f'hannel 277 av o
commercial channel and open a filing w nijow

DISCUSSION

2. In reviewing our earlier Nouce we discovered that we
had proposed to modify petitioner » license for Stauon
WENP to specify operation on Channel 173A as a commer
cial station? As stated in the Nouce noncommercial educa
tional stations generally operate within rhe reserved portion
of the FM band (Channels 201-220) F.xceptions have been
made in cases where channels in the noncommercial band
are not available because of foreign allocations (Canadian
or Mexican) or potential interference t TV Channel &
operations. Here, there 1S no «channel within the
noncommercial band for use hy Station WEFNP because of
the community’s proximity te other existing domestic
censees. not bhecause of the existence of either Canadian
stations or TV-6 interference problems Therefore. we fingd
that. consistent with Commission precedent. we cannos
modify Station WEFNP’s license from a noncommercial to «
commercial channel without the commercial channel’s res
ervation for such use. See, Siloam Springs. Arkansas, X FC(
Rcd 7485 (1987), aff'd 4 FCC Rcd 4920 (1989). Bull:
Gap,Tennessee, MM Docket 94-117 releases September 22
1995 (DA 95-1981). Finally, even though there 15 an add
rional equivalent channel which could be allotted i«
Rosendale in the even other parties had expressed an inter
est 1n applving for Channel 273A  we do not believe tha
we can invoke the procedure set forth in Section ¢ 420(g:
That rule permits the modification of a <tation’s license
specify a non-adjacent higher class hanne! with the avail
ability of additional equivalent or superior class channe;
for use hy other interested partes. However. the Comme
sion stated in the Report and Order adopting the rule. tha:
the procedure does not applv to stauons seeking to swicn
from a noncommercial band channe: v one within rhe
commercial band. finding the issue iy e butside rhe scope
»f the proceeding”

3 We recognize that the Commission, in Siowx Falls
South Dakota. modified the hicense of Sratiton KCFS frow
noncommercial educational Channel 1 A to commercia;
Channel 261A However. that action corrected an error ar
the Commission’s part when it hag misinterpreted the
desire of Stanons KCFS to provide Sioux Falls with twy
noncommerctal educational services on Channels 2::4
and 215A and instead deleted the station from Channe!
I11A. Purther. the error was not caught until an applica
non tor a new station on Channe! A nad been filed ar:

plemental Comments and 10 SUNY Response 1o SHU/RSH
Supplemental Reply Comments” filed bv SHU/RSB. The Com
mission’s Rules do not contemplate the filing of pleadings he
vond the comment periods set forth .»n rhe vouce. Moreover. we
find that the additional comments do not provide informatior
of decisional significance and therefore will not be considered

* Petitioner filed comments reiterating s intention 1o appls
for the channel. if allotted. In response o rhe Nolice. petitioner
also clarified that it does not wan! channel 273A reserved for
noncommercial educational use even though it will continue =
operate Station WFENP as a noncommerciat station.

" See Amendment of the Commisston’s Rules Regarding ihe
Modificanon of FM and Television Stanon ficenses. SA R R 1

sranted cut-off protecnion. The Nouce in thar proceeding
wvised ntrested parnies of our error and the fact that an
wditiona. commeraial channel was available ¢ accom-
modare anv expression of intrest in a commerciai channel.
Mareover  in the Report and Order granting the modifica-
aove of Stanon KCFS from a noncommercial channel to a
non-reserved commercial channel. we also noted that Sioux
tail~ received local noncommercial educational service
from four stations and local commercial service from five
stattons. thus there was no concern that we would be
removing the community's sole iocal noncommercial edu-
canonal service Here. Station WENP provides the commu-
miv s onlyv local noncommercial educational service and
the modification of ts license ¢ a non-reservec. commer-
cial could result i the loss of the communuy’s sole
noncommercial educational service

+ Hlowever. based on petiioner’s stated tent to apply
tor rne uanreserved channel 273A at Rosendale. we will
aliot the channel and specify an application filing window.
We helieve the public interest would be served by allotting
(Thanne! 273A 1o Rosendale. New York. since an interest
has heen expressed in providing rhe communiyv with s
tirst fulitime M service

“ Accordingly. pursuant fo rthe authority contained in
Sections 4(i), Ste) ), 303(g) and (r) and 307/h) of the
Communications Act of 1934, as amended. and Sections
th61. 0.204(b) and 0.283 of the Commission’s Rules. IT IS
ORDERED, That effective December 4, 1995, the FM Ta-
nle of Allotments, Section 73.202(b) of the Commission’s
Rules. 1S AMENDED. with respect to the community
asted beiow. 1o read as follows

ry {hannel N,
Rosendale. New York 273A

& Channei 273A can be allotted to Rosendale in compli-
ance with the Commission’s minimum distance separation
requirements with a site restriction of 4.7 kilometers (2.9
miles) southeast to avoid a short-sEacing to Station WUUL.
"hannel 2738, Rome. New York ® ” Canadian concurrence
v the allotment has been received since Rosendale is
w cated  within 320 kilometers (200 milesy of the
b s Canadian border

I'he window period for filing applications tor Channel
273 at Rosendale. New York will, open on December 4,
1995, and close on January 4, 1996.

5 1T IS FURTHER ORDERED, That the counterpro-
posals filed jointly by Sacred Heart University, Inc. and
Radw South Burlington to modifv the license of Station
WO Sharon. Connecticut. from Channel 277A 1o

PISE 1257 (1984

see Notice of Proposed Rule Making, SO FR 5430, June 19.
ORS, Report and Order, 51 FR 4169, February 3, 1986.

" "he coordinates for Channel 273A at Rosendalz are North
i.attude 41-49-14 and West Longitude 74-1)2-13.

Petitioner. m its reply comments, states that i intends 10
appty for a construction permit at its presently authorized
‘ransmitter site, not the reference coordinates set forth in the
“once. The petitioner is not required to submit an application
wpecifying the reference coordinates set forth herein. However.
~¢ expect that the application will comply with the technical
equirements set forrh in the Commission's Rules
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Channel 273A. reallot Channe: 73 trom Sharon -«
Washington. New York. and reserve Channel 277A at Shar-
on for noncommercial educational use  VRE DISMISSEL

9 IT IS FURTHER ORDERELE[Y "ha s proceeding 'S
FERMINATED

{0 For further information concerning rhis proceeding.
contact  Leslie K Shapiro Mass Meite Bureao 107
AP R-2TR0

FEDERAL COMMUNICATIONS ¢ (TMMISSION

John A Karousos

Chief. Allocations Branch
Policy and Rules Division
Mass Media Bureau
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Before the
Federal Communications Commission
Washington, D.C. 20554

MM Docket No. 93-17

In the Matter of

Amendment of Section 73.202(b). RM-8170

Table of Allotments,
FM Broadcast Stations.
(Rosendale, New York)

MEMORANDUM OPINION AND ORDER
(Proceeding Terminated)

Adopted: March 14, 1996; Released: March 28, 1996

By the Chief, Policy and Rules Division:

1. The Commission has before it a Petition for Reconsi-
deration by the State University of New York ("SUNY"),
directed to the Report and Order in this proceeding. 10
FCC Red 11471 (1995). Sacred Heart University, Inc. {"Sa-
cred Heart”) and Aritaur Communications. Inc.
("Aritaur”) filed Oppositions to the Petition for Reconsi-
deration. WMHT  Educational  Telecommunications
("WMHT") filed a "Statement in Support of Petition for
Reconsideration.” SUNY filed a Reply to the Oppositions
to its Petition for Reconsideration. For the reasons dis-
cussed below. we deny the Petition for Reconsideration '

BACKGROUND

2. At the request of SUNY. lLicensee of noncommercial
educational Station WFNP. Channel “204A. Rosendale,
New York. the Notice of Proposed Rule Making, 8 FCC Rcd
947 (1993). proposed the allotment of Channel 273A 10
Rosendale and modification of the Station WENP license to
specify operation on Channel 273\ [n the Nouce, we
stated that the Station WFNP license could he modified to
a channel of the same class without providing an opperru-
nity for competing expressions of interest. However. we
noted that should another party express an interest in
providing Rosendale with an additional tocal service. Chan-
nel 225A would be available for allotment. In the Nowuce
we also observed that SUNY had not requested that Chan-
nel 273A be reserved for noncommercial educational use
In this regard. we stated that Commission policy generally
does not permit the reservation of a commercial channel
for noncommercial use except where channels in the re-
served portion of the FM band (Channels 201-220) are not
avatlable due to TV Channel 6 interference or preclusion
by a foreign allotment. For rhese reasons. we requested tnat
SUNY provide information regarding the availabiluy ot

" SUNY also filed an “Emergency Request for Stay of [\
Application Window" and Aritaur filed an Opposition 10 that
filing. In view of our action denving the underiving Petition for

channels in the noncommercial educational FM band and
clarify whether it seeks tc have Channel 273A allotted on a
commercial or noncommercial educational basis.

3. In response to the Notice, SUNY filed comments
retterating its intention to apply for the channel, if allotted.
SUNY also stated that it does not want Channel 273A
reserved for noncommercial use even though it will con-
tinue to operate Station WFNP as a noncommercial educa-
tional station.

4. The Report and Order did not modify the
noncommercial educational license of Station WFNP to
operate on Channel 273A. Instead, we allotted Channel
273A to Rosendale and opened a filing window. In doing
so, we recognized that we had inadvertently proposed to
modify a noncommercial educational FM license to an
allotment in the commercial FM band. We determined that
this would be contrary to Commission precedent of not
assigning noncommercial educational FM stations to the
commercial band in the absence of TV Channel 6 interfer-
ence or preclusion by a foreign allotment.

5. In support of its Petition for Reconsideration. SUNY
sets forth three arguments. First, SUNY contends that our
action denying its proposed modification was inconsistent
with Section 1.420(g) of our Rules which permits such a
modification when there is an equivalent channel to ac-
commodate other expressions of interest. Second. our ac-
tion runs counter to the Commission policy of encouraging
broadcast licensees to upgrade their facilities. Third. SUNY
contends that our action was inconsistent with an earlier
action in Sioux Falls, South Dakowa, 51 FR 4169, February
3. 1986, in which we modified the license of
noncommeicial educational FM Station KCFS, Channel
*211A. Sioux Falls, South Dakota. to specify operation on
Channel 261A without Channel 261A being reserved for a
noncommercial educational service We will consider these
arguments seriatim.

DISCUSSION

6. Our action not modifving the license of
noncommercial educational Station WFENP to a channel in
the commercial band was consistent with Section 1.420(g)
of the Rules. In Modification of FM and TV Litenses, 56
RR 2d 1253 (1984). the Commission adopted the proce-
dure which permits an FM station to modify its license
through a rulemaking proceeding to a nonadjacent FM
channel provided there is an equivalent channel to accom-
modate any expression of interest in the proposed FM
channel. This procedure is now set forth in Section
1 420(g) of the Rules. In taking this action. the Commis-
sion  specifically  stated that a modification of a
noncommercial  educationai FM  station  from  the
noncommercial educational band 1o a channe! in the com-
mercial FM band was "outside the scope” of that proceed-
g, 36 RR 2d at 1257 In view of that unequivocal
statement by the Commission, there is no basis to suggest
that our failure to implement the requested modification in
this proceeding was somehow inconsistent with Section
1 420(g) of the Rutes. Furthermore. in Modification of FM
and TV Licenses, supra, the Commission did not alter the
iong-standing policy of assigning noncommercial educa-

Reconsideration. the Emergency Request for Stav of FM Ap-
phcation Window is now moot and will be dismissed.
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tional FM stations into the commercial FM band only In
situations of potential TV Channel 6 interference or
preclusion by a foreign allotment. See Comobabi, Arizona,
47 FR 32717, July 29, 1982; Burlington and Newport, Ver-
mont, 45 RR 2d 786 (1979), Presque Isle, Maine, 36 RR 2d
840 (1976); Waco, Texas, 10 FCC 2d 865 (1967): see also
Sifoam Springs, Arkansas, 2 FCC Rcd 7485 (1987). aff'd 4
FCC Rcd 4920 (1989); Bulls Gap, Tennessee, 10 FCC Rcd
10444 (1995).

7. As noted in the Petition for Reconsideration, Station
WFNP currently operates on a shared-time basis with
noncommercial educational FM Station WRHV. Channel
*204A. Poughkeepsie, New York. We recognize that modi-
fication of the Station WFNP license to another channel
would provide a public interest benefit by enabling both
stations to provide a fulltime noncommercial educational
service. However, in response to the Notice, SUNY stated
that it did not want Channel 273A reserved for
noncommercial educational use. As such, there is no assur-
ance, beyond the present intention of SUNY. that
Rosendale will continue to receive a local noncommercial
educational service. We emphasize that the SUNY proposai
would have removed the only allotment reserved for
noncommercial educational use at Rosendale. On balance,
we do not see an overriding public interest benefit in
modifying the Station WFNP license to a2 commercial allor-
ment.

8. The determination in this case is consistent with our
1986 action in Sioux Falls, South Dakota, supra. In Sioux
Falls, South Dakota, we modified the license of
noncommercial educational FM Station KCFS, Channet
*211A. Sioux Falls. South Dakota. to specify operation on
Channel 261A. In allotting Channel 261A to Sioux Falls,
we did not reserve it for noncommercial educational use.
That action 1s distinguishable from this case for three rea-
sons. First. that action was undertaken to correct a Com-
mission error in which the staff misinterpreted the desire
of the licensee to retain Channel *211A. Instead. the staff
reassigned the channel to another applicant. Second. there
were four noncommercial educational FM stations licensed
to Sioux Falls. In contrast to Rosendale. this was abundant
local noncommercial educational service. Third. the Nouce
in that proceeding noted these facts and specifically re-
quested comment on whether Channel 261A should be
reserved for noncommercial educational use. In the present
proceeding. the Nouce did not provide adequate notice o
the public that the Station WENP license could be modi-
fied to a commercial allotment or request public comment
on such a proposal. Under the circumstances of this case.
we continue to believe that the public interest would not
be served by removing the only noncommercial educa-
tional FM ailotment from Rosendale

9. Accordingly. IT IS ORDERED {hat the aforemen-
tioned Petition for Reconsideration filed by State Univer-
sity of New York [S DENIED

10. IT IS FURTHER ORDERED. That the
aforementioned Emergency Request for Stay of FM Ap-
plication Window 1S DISMISSED

11 1T IS FURTHER ORDERED Tnat this proceeding
IS TERMINATED.

© We note that SUNY is one of the applicants for the Channel
273A ailotment at Rosendaie. New York In the event SUNY
hecomes the permittee of Channe! 273A it would have :he

12. For further information concerning this proceeding,
contact Robert Hayne. Mass Media Bureau, (202) 418-2180.

FEDERAL COMMUNICATIONS COMMISSION

Douglas W. Webbink
Chief. Policy and Rules Division
Mass Media Bureau

option of operating the station as a noncommercial educational
faciiity
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